STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

KENNY NOLAN, d/b/a GREAT
SQUTHERN TREE SERVI CE,

Petitioner,

VS.
Case No. 06-2785
DEPARTMENT OF FI NANCI AL
SERVI CES, DI VI SI ON OF
WORKERS' COVPENSATI ON,

Respondent .
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RECOVMENDED ORDER

A hearing was held pursuant to notice, before Barbara J.
Staros, Adm nistrative Law Judge with the D vision of
Adm ni strative Hearings, on Cctober 5, 2006, via video-
tel econference in Jacksonville and Tal |l ahassee, Fl ori da.

APPEARANCES

For Petitioner: David C. Hawkins, Esquire
Department of Financial Services
200 East Gaines Street
Tal | ahassee, Florida 32399

For Respondent: Kenneth B. Wight, Esquire
Bl edsoe, Jacobsen, Schm dt, Wi ght,
W | ki nson, & Lang
1301 Riverpl ace Boul evard, Suite 1818
Jacksonville, Florida 32207

STATEMENT OF THE | SSUE

The issue is whether The Departnent of Financial Services

properly inposed a Stop Work Order and Anended Order of Penalty



Assessnent pursuant to the requirenents of Chapter 440, Florida
St at ut es.

PRELI M NARY STATEMENT

On June 6, 2006, the Departnent of Financial Services,

Di vi sion of Wrkers' Conpensation (D vision) issued a Stop Wrk
Order and Order of Penalty Assessnment to Petitioner, Kenny Nol an
d/ b/a G eat Southern Tree Service. On June 27, 2006, the

Di vision issued an Arended Order of Penalty Assessnent in the
amount of $272,948.96. Respondent contested the Stop Wrk Order
and Anended Penalty Assessnent, and requested an administrative
hearing. The matter was forwarded to the Division of

Adm ni strative Hearings on or about August 3, 2006.

A Notice of Hearing was issued scheduling the hearing for
Cctober 5, 2006. On Septenber 29, 2006, the Division filed a
Motion to Arend Adm nistrative Charges, seeking to further anmend
the Order of Penalty Assessnment by increasing the anount by
$47,000. Petitioner opposed the notion. Argunent was heard on
the notion at the commencenent of the hearing. Upon
consideration of the notion, the response, and argunments of
counsel, the notion was denied.

At hearing, Petitioner presented the testinony of Kenny
Nol an, David Sol oman, and Eric Kane. Petitioner offered

Exhi bits nunbered 1 and 2, which were admitted i nto evi dence.



Respondent presented the testinony of M chael Robinson and

Andrew Sabolic. Respondent offered Exhibits nunbered 1 through

5 and 8 through 13, which were adnmtted into evidence.

A one-vol ume Transcript was filed on Cctober 23 2006. The

parties tinely filed Proposed Recommended Orders which have been

considered in the preparation of this Recommended Order.
References to statutes are to Florida Statutes (2006)

unl ess ot herw se not ed.

FI NDI NGS CF FACT

1. The Division is charged with the regul ati on of workers'
conpensation insurance in the State of Florida.

2. Petitioner Kenny Nolan, d/b/a/ G eat Southern Tree
Service, is a sole proprietor located in Jacksonville, Florida,
and is engaged in the business of cutting trees, which is not a
construction activity.

3. Mchael Robinson is an investigator enployed by the
Division. Hi s duties include making site visits at |ocations
where work is being conducted and determ ni ng whet her the
enployers in the state are in conpliance with the requirenents
of the workers' conpensation |aw and rel ated rul es.

4. On June 6, 2006, M. Robinson visited a job site in a
subdi vision in Jacksonville, Florida, and observed five

individuals at the residential work site.



5. M. Robinson interviewed the individuals and, based
upon these interviews, determ ned that four of the individuals
wor ked for M. Nolan: Chad Pasanen, David Sol oman, M chael
Wal ton, and Eric Kane. None of these workers had a workers
conpensati on exenption.

6. M. Robinson also conpleted a Field Interview
Wor ksheet on June 6, 2006, when interview ng the four workers.
M. Robinson wote on the interview worksheet that M. Pasanen
wor ked for M. Nolan for three weeks with a daily basis of pay
and that M. Walton worked for M. Nolan for two weeks with a
daily basis of pay. The interview worksheet has no entry for
the length of time M. Sol omon worked for M. Nolan but does
i ndi cate he was paid by the job. The portion of the interview
wor ksheet regarding M. Kane is not in evidence.

7. M. Robinson checked the database in the Coverage and
Conpl i ance Aut omated System and found no proof of coverage nor
an exenption for M. Nol an.

8. After conferring with his supervisor, M. Robinson
i ssued a Stop-Wrk Order and Order of Penalty Assessnment to
Petitioner on June 6, 2006, along with a request for business
records for the purpose of calculating a penalty for |ack of
coverage for the period June 6, 2003 through June 6, 2006. The
request for business records instructed M. Nolan to produce

busi ness records within five days.



9. M. Nolan did not produce business records as
r equest ed.

10. On June 27, 2006, M. Robinson issued an Anmended Order
of Penalty Assessnent to Petitioner for $272,948.96. Attached
to the Anended Order of Penalty Assessnment is a penalty
wor ksheet with a |ist of names under the headi ng, "Enployee
Nanme," listing the nanmes of Chad Pasanen, David Sol onon, M chael
Wal ton and Eric Kane.

11. The anpunt of the penalty was inputed using the
stat ewi de weekly average wage that was in effect at the tine of
t he i ssuance of the stop-work order. Through inputation of
payrol |l for the four enpl oyees, the Departnent cal culated a
penalty for the tinme period of Cctober 1, 2003 through June 6,
2006. Using rates froman approved manual, M. Robi nson
assigned a class code to the type of work perfornmed by
Petitioner and nmultiplied the approved manual rate with the
i mput ed payroll per one hundred dollars, then nultiplied all by
1.5. Penalties are cal cul ated by determ ning the prenm um anount
t he enpl oyer woul d have pai d based on his or her Florida payrol
and nmultiplying by a factor of 1.5. The payroll was i nputed
back to Cctober 1, 2003. For the period prior to QOctober 1,
2003, M. Robi nson assessed a penalty of $100 per day for each

cal endar day of nonconpliance. The portion of the penalty



attributable to the period June 6, 2003 through Septenber 30,
2003, is $11, 600. 00.

Respondent's Busi ness

12. M. Nolan started the business, Geat Southern Tree
Service, in February or March 2005, as a sol e proprietor
M. Nolan was not in business prior to early 2005 and di d not
enpl oy anyone in 2003 or 2004.

13. At the inception of his tree trinmm ng business,
M. Nolan's brother worked for M. Nolan for two to three nonths
until his brother's health rendered himunable to continue
wor ki ng for M. Nol an.

14. M. Nol an subsequently worked with Christopher WI cox
until Decenber 2005, when M. WIlcox was in an autonobile
acci dent and became unable to work.

15. After Wlcox was injured in Decenber 2005, M. Nol an
did not have any enpl oyees for the renminder of the w nter.
Only M. Nolan's brother and Christopher Wl cox worked with
M. Nolan in 2005.

16. The nature of the tree trinmmng business is seasonal.
M. Nol an obtained work sporadically. Typically, he had jobs
two or three tines a week. It is busiest in the spring and

sunmer and sl owest during the fall and w nter nonths.



17. In March 2006, M. Nol an was approached by David
Sol onon who was | ooking for work. M. Sol onon worked for
M. Nolan "maybe twi ce a week" and possibly three tines a week
when he was "l ucky."

18. M. Nolan worked exclusively for residentia
custoners. He obtained business by knocking on doors and
handi ng out business cards. Wen he was paid by his custoners,
he i medi ately paid the men who were helping him He was
usual ly paid in cash. In the instances when he was paid by a
check, he would take his enployees to the bank, where he woul d
cash the check and pay off his workers.

19. FEric Kane al so began working for Nolan in March 2006.
Li ke M. Sol oman, he al so worked two to three days a week for
M. Nol an.

20. Kane was at the jobsite on the day M. Robi nson nmade
the site visit, but was not working that day. He was sitting
off to the side and was "just hanging out” with the other nen.
According to M. Kane, M. Robinson did not ask himany
guesti ons.

21. In May 2006, a stormor small tornado hit an area of
Jacksonville called Ortega. The resulting tree damage

tenporarily enabled M. Nolan to get nore work.



22. At that point, M. Nolan hired Chad Pasanen.

M. Nolan estimates that M. Pasanen worked for himfor about
three weeks before the site visit by M. Robinson.

23. M. Pasanen previously worked for Asplundh Tree Expert
Conmpany. One of his paycheck stubs establishes that he worked
for Asplundh as late as April 8, 2006.

24. M. Nolan also hired Mchael Walton in May 2006.

M. Walton previously worked for Seaborn Construction Conpany.

A paycheck stub establishes that he worked for Seaborn as late
as April 26, 2006. M. Walton sporadically worked for M. Nol an
for about two weeks prior to the site visit.

25. The Division did not count M. Nolan as an enpl oyee
for purposes of calculating the penalty assessnent.

CONCLUSI ONS OF LAW

26. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject nmatter of this
proceedi ng pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es (2006) .

27. Admnistrative fines are penal in nature. Departnent

of Banki ng and Fi nance, Division of Securities and | nvestor

Protection v. Osborne Stern, Inc., 670 So. 2d 932 (Fla. 1996).

Therefore, the Division bears the burden of proof herein by

cl ear and convi nci ng evi dence.



28.

Section 440.10(1), Florida Statutes, requires every

enpl oyer comng within the provisions of Chapter 440 to secure

coverage under that chapter

29.

perti nent

30.

Subsection 440.02(17), Florida Statutes, reads in
part as foll ows:
440.02. Definitions.--

(17) (a) "Enploynent," subject to the other
provi sions of this chapter, neans any
service performed by an enpl oyee for the
person enpl oying himor her.

(b) "Enpl oynent” i ncludes:

* * %

2. Al private enploynents in which four or
nore enpl oyees are enpl oyed by the sane

enpl oyer or, with respect to the
construction industry, all private

enpl oynent in which one or nore enpl oyees
are enpl oyed by the sane enpl oyer

(enphasi s supplied)

Section 440. 107, Florida Statutes, authorizes the

Division to issue stop-work orders and penalty assessnent orders

inits enforcenent of workers' conpensation coverage

requirenents, and reads in pertinent part:

(7)(d)1. In addition to any penalty, stop-
wor k order, or injunction, the departnent
shal | assess agai nst any enpl oyer who has
failed to secure the paynent of conpensation
as required by this chapter a penalty equal
to 1.5 tines the anount the enployer woul d
have paid in prem um when appl yi ng approved
manual rates to the enpl oyer's payrol

during periods for which it failed to secure
t he paynent of workers' conpensation




required by this chapter within the
precedi ng 3-year period or $1,000, whichever
is greater.

(e) When an enployer fails to provide
busi ness records sufficient to enable the
departnment to determ ne the enployer's
payroll for the period requested for the
cal cul ation of the penalty provided in
paragraph (d), for penalty cal cul ation
pur poses, the inputed weekly payroll for
each enpl oyee, corporate officer, sole
proprietor, or partner shall be the

st at ewi de average weekly wage as defined in
S. 440.12(2) nmultiplied by 1.5.

31. Fl ori da Adm nistrati ve Code Rule 69L-6.028 reads in
pertinent part:

(1) In the event an enployer fails to
provi de busi ness records sufficient for the
departnment to determ ne the enpl oyer's
payroll for the period requested for the

cal cul ation of the penalty pursuant to
Section 440.107(7)(e), F.S., the departnent
shal |l inpute payroll at any tine after the
expiration of fifteen business days after
recei pt by the enployer of a witten request
to produce such business records.

(2) Wen an enployer fails to provide

busi ness records sufficient to enable the
departnent to determ ne the enployer's
payroll for the period requested for the
cal cul ation of the penalty pursuant to
Section 440.107(7)(d), F.S., the inputed
weekly payroll for each enpl oyee, corporate
of ficer, sole proprietor or partner for the
portion of the period of the enpl oyer's non-
conpl i ance occurring on or after Cctober 1,
2003, shall be cal cul ated as foll ows:

10



(a) . . . [For . . . each enployee
identified by the departnent as an enpl oyee
of such enployer at any tine during the
peri od of the enpl oyer's non-conpliance, the
i nput ed weekly payroll for each week of the
enpl oyer's non-conpliance for each such
enpl oyee shall be the statew de average
weekly wage . . . that is in effect at the
time the stop work order was issued to the
enpl oyer, nultiplied by 1.5. Enpl oyees

i ncl ude sole proprietors and partners in a
part nershi p.

(c) If a portion of the period of non-
conpliance includes a partial week of non-
conmpl i ance, the inputed weekly payroll for
such partial week of non-conpliance shall be
prorated fromthe inputed weekly payroll for
a full week.

(4) \Were periods of the enployer's non-
conpl i ance occurred prior to Cctober 1,

2003, and the enployer fails to provide

busi ness records sufficient to enable the
departnent to determ ne the enpl oyer's
payrol|l for periods of non-conpliance prior
to October 1, 2003, for purposes of
calculating the penalty to be assessed

agai nst the enployer for periods of non-
conpliance prior to Cctober 1, 2003, the
departnent shall assess agai nst the enpl oyer
a penalty of $100 per day for each and every
cal endar day in the period of non-conpliance
occurring prior to Cctober 1, 2003, the

enpl oyer was not in conpliance, pursuant to
Section 440.107(5), F.S. (2002).

(emphasi s suppl i ed)

11



32. In Meyer v. Kinberly, 765 So. 2d 951 (Fla. 1st DCA

2000), the Court addresses the definition of "enployer” as it
relates to persons not in the construction industry:

By its terns, the statute inposes no

obl i gati on upon one who is not an

"enpl oyer," and a private enployer with | ess

t han four enpl oyees, who engages in business

outside the construction industry is, by

| egi slative definition, not an "enpl oyer”

for purposes of chapter 440. . . . Chapter

440 automatically relieves such enpl oyers of

any obligation to secure conpensation, and

no separate election i s required.

765 So. 2d 951 at 952 and 953

33. To be subject to the workers' conpensati on

requi rements of Chapter 440, including the requirenent to
mai ntain records sufficient for the Division to determ ne an
enpl oyer's payroll for periods of non-conpliance, an individual
who is not in the construction business nust enploy four

persons. Meyer v. Kinberly, supra; 8§ 440.02(17)(b)2., Fla.

St at.

34. Cdearly, M. Nolan was not an enpl oyer before he
started his business in early 2005. Thus, all of the proposed
penalty attributed to the tinme period June 6, 2003 until when he
started his business in February or March 2005, has no basis in

| aw or fact.

12



35. During 2005, M. Nolan worked only with his brother
and Christopher WIlcox. Therefore, he was not an enpl oyer for
pur poses of Chapter 440 in 2005, as he had fewer than four
enpl oyees during that year. Consequently, the proposed penalty
attributed to all of 2005 is not supported by the evidence.

36. In March 2006, both M. Sol oman and M. Kane began
working for M. Nolan two to three days a week. He only had two
enpl oyees during January and February 2006, and, therefore, was
not an enployer during that tinme for purposes of Chapter 440.
Thus, the proposed penalty for January and February, 2006, is
not supported by the evidence.

37. From March until May 2006, when M. Pasanen and
M. Wal ton began working for M. Nolan on a part-tine basis,

M. Nolan only had two enpl oyees, M. Soloman and M. Kane.
Therefore, M. Nolan was not an enployer from March until My,
2006, for purposes of Chapter 440. Thus, the anobunt of the
proposed assessnent for March and April 2006 is not supported by
t he evi dence.

38. The only remaining question is whether or not M.

Nol an was an enpl oyer for purposes of Chapter 440 from May 2006
until June 6, 2006, the day of M. Robinson's site visit.

39. Both M. Soloman and M. Kane worked occasionally for
M. Nolan. All of the enployees interviewed were paid on a

daily or job basis, which is consistent with occasional or

13



sporadi c enploynent. At the tinme of the site visit, M. Pasanen
had worked for M. Nolan for three weeks and M. Wilton had
worked for M. Nolan for two weeks. Both Pasanen and Walton
wor ked two or three days a week. Both Pasanen and Wl ton began
working for M. Nolan as a result of an event, i.e. a stormthat
caused tree damage.

40. Courts have interpreted "enploynent" as used in
Section 440.02(17)(b)2., Florida Statutes, as foll ows:

. an occasi onal increase in the nunber
of workmen for sonme unusual occasion does
not automatically result in application of
the Act. [citations omtted] The prevailing
theory is that liability of an enpl oyer
shoul d not vary fromday to day according to
t he nunber of persons in his enploy each
day, but should be governed by the
establ i shed node or plan of his business or
operation, and fromthat determne if he
regularly and customarily enpl oys the
requi site nunber. . . . In order
therefore, to bring enploynment within the
purvi ew of our Act, it was necessary to show
t he exi stence of an established nore or plan
of hiring [four] Y or nore persons pursuant
to some constant or periodic custom
resulting in a nunerical pattern of
enpl oynent that becones the rule and not the
exception.

Mat hers v. Sellers, 113 So. 2d 443, 444-445 (Fla. 1st DCA 1959);

Accord Subterranean Crcus v. Lewis, 319 So. 2d 600 (Fla. 1st

DCA 1975).

14



41. Applying the reasoning of the Mathers and Subterranean
Circus opinions, to the facts in evidence, the undersigned is
not persuaded that M. Nol an was an enpl oyer for purposes of
Chapter 440 from May until June 6, 2006. Thus, under the
rationale of this case |law, the proposed penalty for that period
of time is not supported by the evidence.

RECOMIVENDATI ON

Based upon the Findings of Fact and Concl usions of Law, it

RECOVIVENDED:

That the Division of Wirkers' Conpensation enter a Final
Order rescinding the Anended Order of Penalty Assessnent issued
June 27, 2006, and the Stop Wrk Oder issued to Petitioner on
June 6, 2006.

DONE AND ENTERED this 28th day of Novenber, 2006, in

Tal | ahassee, Leon County, Florida.

qﬁw%}, Joso

BARBARA J. STARCS

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 28th day of Novenber, 2006.

ENDNOTE

Y Section 440.02, Florida Statutes, was amended in 1990,

i ncreasi ng the nunber of enployees fromthree to four in the
definition of "enploynent"”. At that tine, the definition was
found in Section 440.02(15), Florida Statutes (1989). s. 9,
Ch. 90- 201, Laws of Flori da.

COPI ES FURNI SHED,

David C. Hawkins, Esquire
Department of Financial Services
Di vision of Wrkers' Conpensation
200 East Gai nes Street

Tal | ahassee, Florida 32399

Kenneth B. Wight, Esquire
Bl edsoe, Jacobson, Schm dt, Wi ght
W | ki nson & Lang
1301 Riverplace Boul evard, Suite 1818
Jacksonville, Florida 32207

Honor abl e Tom Gal | agher

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Carlos G MifAi z, CGeneral Counse

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin

15 days fromthe date of this Recommended Order. Any exceptions

to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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